


; WtimB thf ai j^irial in Jmamj, 20l| of ikst j 

■■f ■ -• '■ ' ' ] i' ' i t'' 'V ^ ^ ''' ' ' ■ , ^ ^ ^ ^ 

l|diiB;|^ nuu^er, tyoiiqi | ll£|:del|^r«^ and felony murd^; agigiaivalcd ass|iM^^ 

iuid ttoitiery with ii dallli|;^tis;iw assault in a dwelling. Hue Supreme Jiulieia| 

Court stayed Ihe diieot appeal df the conviction pending the outcome of the defendant’s two 

i. j V: ^ 1 I ■■ I " ■■ Cj! -i ■ ^ ' .i 

motions for neiw!; trial. ^ In the second motioln now before the courts the defendant moves for a 


df a key prosecution witness during a subsequent civil wrongful death action^ and fho purported 


:i: M. 


tiljilL tie deilib4oi|pt’'iS| trial. ^ The defendant' also moves for an- evidentiEuy 

j!|:]|i I i I :|: l ■ r rl :| I : ; ' ■ ■ ■ ; 

uii|ig in suppjWt pP motion for new !|riai* After pmfiil consideration of the rec^ird^ eichibila, 

sndant’s molionstfer ifdw|t^|j!^hd^t|^ hearing must be DENIED 









































BACKGROUND 

On September 30,2009, Atb Manoloules was found dead in his Hyarmis home, diot fiMjr 
times- The defendant, Robert Upton, was oonvioted of first degree murder after a Jury trial in 
Januairy, 201|^.and sentenced to life in prison without 


^11, 


the defendant’s trial was oodefendant Christopher Manoloules 





■■ As family relationships &ctored heavily in the events leading to Aris Manoloules’ death, 
this Jurist details them here. The defendant’s sister is Christopher Manoloules’ mother, Deborah 
Manoloules (n6e Upton), who is manied to Christopher’s father, Treefon Manoloules.^ The 
victim, Aris, was Trccfbn’jS brotlicr and Christopher’s vmcle. As such, the victim was related to 

^ ll|j 


the defendant only by extended marital ties: he was the defendant’s sister’s brother-in-law. i v 

f, lijii 

!y The following evidence was presented by the Commcmwealth at the d^ndant’s trial. i| 

■ ■■ “ i" li: 

Christopher testified that his father, Treefbn, hired Christopher’s niatcmal urtcle, the defendant, 

pib 

to kill Christopher’s paternal uncle, the victim. Christopher testified that Treefon had been 
trying to hire someone to kill the victim for some time because Treefon believed that the victim’s 
neglect oflheir tnollier resulted in her deadi and the victim’s sole mhcritancc of her estate. 
Christopher testified that bis motlier, Deborah, had recently asked the defendant, her brother, to 


I 


I mentor Christopher regarding school attendance and sobriety. Instead, according to 


INI 


J ihi Ji 


Cliristoplier’s testimony, his interactions with the defendant quickly tUTnerl towards planning^, 
i various lucrative orinriruii schemes, because tJic defendant claimed that he nccilcd money to save 
■ the life of his daugjiter, Hailey, Christopher’s cousin. Christopher testified that the defendant 


’ The detmdiuK was also convicisd ofiissiMill iiiid bHUery with a d&iijr,ei(.ius wcapun with sciioiu bodily injury, O. L. 
c. 265,J5A(cXi). jiud anned assault in a dwcltinn;, Ci. Ic. 7.65, $ ISA. The; ilcr«ndHrii wuk xuiitejiccd Ui l<t-tS 
years ip- prison on tho former and life in pristwi on live laltcx, to mn concurrenily with itie first <WKr« murder 
sentence. 

dtrlMOpher Ijvlannlaulci^ Dohorah Manoloutcs, Treefon Manoloules, and Arts Manoloules share the snme 

























































































































































































































































































































stirted ihiU h« owed SI 5(li*0<K) to ft nun WB 0 thiea^ 

the debt 9000, Christopher teedfiwKl that (he defeivieuLt dJecuesed his <kbt vddi Trec^ocv 
Treefon suggested he would give die defendant the neeessacy money if he would kill the vlctitn 
Oft Tteefea's behalf, Christopher testlried that IVeefen promised to pay (he defendant $ 165,0(Ki 
l||''|! ill (he defendant cash to purchase a hand!guiQ!''sho«^ 

befere the murder. 


This testlmoiiy was corroborated by the testltnony of Christopher’s feiend, Dylan Laird, 


Laird testified (hat he was present fbr conversations between (he defendant and Christopher 


regarding a plan to rob a third party’s house, and during conversations between Christopher, 


Treefon and (he defendant regarding plans to murder the victim by overdose, shooting, or 


iStrftnpIjMloin, Laird teslihed (hat he was aslced by the trio to go along widi tl% plan to murder 


ihe victim, but declined to participate. 


The only testimony regarding the details of the shooting came from Christopher. He 


testified that, upon Treefon's direction, the defendant drove him to the victim’s Hyannis home 


(he evening of September 29,2009. Christopher testified that the defendant, carrying a handgun 


in his waist band and wearing unsea-sonably warm clothing and gloves, accompanied him into 


Ij the victim’s home. Christopher testified that the pair made pleasantries with the victim iji the 

'iffI 'I : ■ 'A\ : "11 

I' l|;jiy!ttl|g lOOtn; and tlwn Christopher went downstairs to search .some bedrooms fbr jewehy while 
I the defendant .stayed upstairs in (he kitchen. Christopher testified that after he renimed to the 


kitchen and told the defendant there was no jew'elry present and (hat they should just leave, the 
defendant pulled oul his handgun, cocked the trigger, and walked into the adjacent living room 


* Lniuicl losllfiwl pttrsunnt t«i aa exjHfessly dl.icloscd gram of luiiiiunity !>>■ the Commonwolth. The jitry was ' 

*114 iliielr«Ni|{(|y lo «>««uter i1 when dateraiining credibility or ooiKliiding wficlherthoiilii 

' , ill!''Hi''''1 „,i]pJl i 



































































































































































































































































please;** and ihen finirflliot& 


OuiatopbeT testified that he heard the vkdm wy **No, 

Cbristepibef testified that the defendant eaixie out of the hving room and stated s un(exphtive] 

believable tlw amount of bteod comiiig out of this guy's hwd.” The pair left Hyanni* and 

i atjo^^ ioiBailk^ IJUt their clotbiiig and personal items into a dumpster hefbro i; 

L||l|l'||i:i4 ■ ' ' ’ 

' ' The Conunonwealdi also presented the audiovisual recording of the defendant's October 

the defendant first denied any knowledge of a 


1,2009 interview with police. In the interview, 
crime or being on the Cape, but noted that he had bought a 9 mm Rugcr handgun and 50 rounds 
of ammuniUon on the altemoon of September 29,2009, and locked the items in the tivnk of his 
car. As the interview progressed, the defendant staled (bat on September 30lh, he noticed his 
guh missing and mtire niUes than eKpcctcd on his car and thought that Christopher or his friends | 
might have driven his car. Eventually, the defendant admitted driving Christopher to a parking 
lot near tlie water on the Cape on the night of September 29th, and waiting while Christopher left 
for 20-30 minutes to **go meet someone." The defendant stated that Christopher relumed in a 


tense state, and the defendant drove him back to Treefon’s house. The defecHiant slated liiat he 


thought the gun was still locked in the trunk while the pair w'crc on Cape, but he didn’t check, 

testimony and the defendant's interview statements., (he 

ti|l||(|;i ’li v'ljl. |:'¥| ' ..I : " • 

Cdnimonwealth presented evidence tying the defendant to llie murder Nvcappti. The 


Commonwealth presented evidence that the defendant had purchased a Ruger PBS handgun and 


box of 9 mm ammonilitm between 3:30 and 3;50 p.m. on September 29, 


2009. Tlie defendant’s 


girlfriend, Erin O’Malley, testified that site liad seen him cleaning 


handgun and amraunition 

























































































































































































































































































































































































































































■ (ler home on SepiOTber30i» 2009, Biididd him to reiiKiw the weapon ftom her rl 

0'Mfilk)rt»iified ihmQn 5,200?. she and her sister searched O’Malley’s basement. 

I, iiJwlDefe <i|i|iateT feiund a hidden handgun In a lock box and a box of ammunition missing four 


■ - 








ibnilltid aft evidftifofti, i)|^ that the 


lumhJlilateheiii^ one sbid 10' 


HE 

I and ballistics 



ill 


111 .,L 


I ||||Md shell casings and projectiles found at the scene. 


Ji I Lastly, the Comnionwealth presented evidence from which the jury could infer the . | 

..... ■ " - 'i 

defondant's awareness of and financial motive to participate in the murder-for'hire plot 
; immediately preooding the victim’s death. This evidence was offered in the form of testimony 
JI! Tngmding a $77,000 Mercedes that the defendant purchased for O’Malley as a gift. A car t 

j i,,< ... ^ ' I ! 

;! ' { ^eftihan tiliisl^eci^ thatiwheiti tijjie Mercedes was deliveredih late July, 200?, ^e deiiiri^^ 

: r ! with a personal check, but told the salesman to hold the personal check because his foods were 



I frozen and that a certified check or other payment would be forthcoming. * The salesman 
! testified that the car was taken back from O’Malley after a period of time because extensive 


communications with the defendant regarding valid payment failed to produce any result. The 
I salesman testtfiell that he subsequently received a text message from the defendant’s number at 






i “My brother-in-law 1$ goldtig'the'f|j I 


a lotarounoi: 10:00 a.in. 1 didn’t gd back till 3:00 a.in. And 

i" . 1 , .III 'l ' ifcitui- ■■ 


Nerry {sic% I didn’t reply. 1 will call you in a few hour (jfc).’* 



e ivjliwss hdd itfiarHed and clkangcd Iwr nanic to Brin O'Malley Mandevillc. At ihip 
her name Wiss lirin 0’Mit|lloy. r<ir (NCiwriMWS of darky, lliis jurist will refer to bwil 

,. .i .ili.i;,: ' j.;i «-* ■ . .i !!.. M X ,j||11 

|j||f ij li III11 

lllii 11 ip 11 




























































































































































































































































































































































































































































































































































































^ ^ ^ DISCUSSION 

*A defendant seddag • iww trial on die ground of newly discovered evidence most 

■ 'i '■ ' ■ ■ • •... . ^ ' ■ - V ■ : 

establish both that the evidence is newly disccveied euid that It oasts real doubt on the justice of 


lltc oanyjQthMfi.^ CmmomeM v. Gnm, 397 Maas. 303,305 ( 198 Qs Evidence Is newly 

: ■ I. , , ■ . i,,!/ ’'-f a 

the time of trial and could not have been disco veted 




! vs 


fl 



was"unai 

reasonable diligence.'’ C<wf»Mmw 4 (/fA v. i^Fove* 430 Maas. 169,176(1999). 14cwly 
discovered evidence casts reel doubt on the justice of conviction if‘’there is a substantial risk that 
the Jury would have reached a different conclusion had the evidence been admitted at trial,” 
Grace, 397 Maas, at 306. "Questions of credibility are for the tiial judge, even when the 



; testimony is undisputed.” Commomveaith v, Li/ite, 384 Mass. 262,269 (19S1) (citations 


,, omitted). 


:t ;i. :!!i , 


a motion for a new trial, and “may evaluate them in light of factors pertinent to credibility, 
including bias, self-interest, and delay.” Commemveaith v, 7<wT-es,469 Mass. 398, 403 (2014). 


Jn considering the new trial motion, the court may base its decision entirely on the motion 
and accompanying exhibits, unless it determines that a substantial question was raised by the 


; I, submissions which requires an evidentiary hearing. Mass. R. Crim. P. 30(c)(3); Commonweafth 

■ .-II; .;: ■- li- ■: 

. slii: 


III t 3 S3 Mass. 253,259-260 (i 981). “In delerminitig whether a .substantial issue , 

!II.Pfil;f^ ' ' 'll 

meritiiig aii evidentiary bearing under rule 30 has been raised, we look not only at the 11 
seriousness of tlie issue asserted, but also to the adequacy of the defendant’s .showing on the 
issue raised.” Stewart, 3S3 Mass, at 257-258 (internal quotations omitted). “A defendant’s 


m 


':ii| 

Tilt I 




submissions in .support of a motion for a new trial need not prove the factual premise of that 


motion, but lliey must contain sufficient credible information to cast doubt on the i.ssuc. A judge 






liiisii 

: « I "1 















































































, ' "llilii: til: iilL-ii lllili.^1 iliii lii'l flj 7 t.^i ' i i I |j i' -.M 

presenied in the motinn und affidannla * ConimomvMith v. Qoodrwut 442 Mue. 341,348 ^ P 


C2004). 





Thb jurist lelieatfihis ^^knowletige of the trial and eivaluarion of the wilncMes and 

[Uml deoisum on phe del^ndaiit’s] motion «or anew trial# 


'wicooui aa evidentioiy hearing.*' T<trr4S, 469' Malii 


I i" 4 irs 


403- The exhibits associated with the defendant's motion do not offtr sufficient credible '! ^ 

infbrmatiou to cast doubt as to whether there was a secret cooperation agreement between 
Oiristopher atkd the Commonwealth, and thus no evidentiary hearing is required. See Goodreau, 
442 Mass, at 348. Accordingly, tins Jurist's decision is based solely on the record and exhibits. 




Newness 0f th* Proffefvd Evidence 

i|V |e Seelciiig i naijw lHall has the bunden to show that the evidence was uaikBOwn to 


the defendant or trial counsel and not reasonably discoverable at the time of trial. 


, ; ^11 
'I.-;i ^ 


Comtmnwe^ifJth v, Shuman, 445 Mass. 268,271 (2005). The defendant’s motion for new trial is 
largely based on Christopher’s recent testimony in a civil trial. Tliere, Christopher testified that 
ij he had no present memory of certain events to which he previously testified in tlie defendant’s 
trial, and, for the first tim^ claimed his prior trial testimony was motivated by a secret, unwritten 


fgjseipiciiiit hb:hhdii|i|firlth the Coniin|invws»llh to reduce his clhargcs. Along wiUi the civil tesiimotiyl 

iir'^ ■: -Wi| 

Upbit Christopher’s agreed-upon guilty plea to a reduced 


charge of manslaughter several months after the defendant's trial and certain statements bv 
counsel during Christopher' a plea hearing. ^ 



* Tlw {iiofcadaiit raises two otbcf claims witixmt citstion to uiy case law, which do not wurrimt signtfleani 
dijtcuaiion. First, iho dcfendanlckinis tliat Clirutophcj’s plea of guilty to manslaughter is inconsistent with hia trial 
tesilinoay that Iw was trying to stop the victim's nmrdcr ond liad no inlcnt to participate in a joint venture to rob or 
killtlin viutim C'iven irthc dsf«in«l»ni'spP(>]teuiLlo« is outrect, this would merely cooistitatc cumulative inipcachtitent 
evident, which is not ordiiinrily (he Imsis of r iww trial. Orat-te, 347M<|iss. at 30S-30U. Second. t1t« ft infcndaiU 
tfilitinjiB ii|ilte yercHri Ibr l^teflpiii, Inry^lsi ihait he Juid luMhiitg'tbdp rth 

d«wili^bh4i''’dN«!iti3Miihfc ii-«Jii|iioWw<!!alth’|'*intiru theory (hiik 1hi«i.v|ijji*'a|iirt(nr«leif for liiiu 


iS 


yki 


lf!!l 


Mil 


i,!il 


'i‘i'ir liwiwWi' 















































































































































































































































































































































































































































































































































































■i'lllil .„i '■ :■ '■ ■I ■' I 






"I IIHIS!!! "1 1 

Lr'uf'V, 


Tlie out(KU^ of the clvU tris) and plea hearing are cettalnly distinct eveGota thatoccurnd 
well after the defeoidadit’e trials and thus not disccrverable through ‘‘resBcm^ 

dillgenoe.” Coff»nonwea//Av.Pifte'» 431 Mass. 212,218 (2000). However, os diwussed below, 
these pieces of evidence, without more, are ineufficlentto credibly allege that there was aaeoret 
I coc^ean^ east reAl doubt on the defeodent’s conviction. As such, the deftoidiiiDit 

must also prove that Christopher’s civil testimony was newly discovered to prevail on the 
motion. 


Christopher testified at tiie trial, and was extensively cross^xamined by trial counsel. He 
repeatedly denied that he had received any profnises or held any belief that he would receive a 
benerit fiwn the Commonwealth in exchange for his (rial testimony.^ Christoplier’s civil 
(ostimony to the contrary does not transform this later testimony into newly discovered evidence . 

Il: : ■ ' : ■ “i" I 

unless the defendant can make a substantial showing that (he agreement did actually exist at the 
time of (rial and was deliberately concealed from trial counsel by Cliristopher and/or the 
prosecutor. Cf. Commnnwealih v. Oreen, 92 Mass. App. Ct. 1102, *2 (2017) (impub.), rev. 
denied 478 Mass. 1104 (2017) (witness’ subsequent testimony to events differing from trial 
testimony docs not constitute newly discovered evidence where witness wa.s .specifically cross- 




Ihai lliere i» mwt ciptibi ca^l upon to (he j lutke of (he defendant's convlciicm. Wltat a separate civil jury may liavc { 
ooiwliKkd, when prcscnled wifli diftcrent evidence, is of no relevance ?o Uib validity of ihe dcfenrlam's convlcllon. 

’ Trial counsfil specifically inquired "Nobody has suggested... yoii'rc going to gc: anything lavorable fw coming 
here and teiliiying'/’* to w*ich Christopher responded *'Nb, no-no promises, nothing.” Jrial counsel further 
Inquired "Novr, lei me asSc tlmt in atwiOier way. We talked about tlie idea (hat nobody said anything to you. Has 
there bee»i anylUhig Uiut wasn't said, but is uadoistood in your mind?” to which Christopher n^licd "No.” Trial 
cuunwil cwtlinuetl (o press (he Issue, Cluristophcr' s pending diarge for first degree hotnlcUto and asking 'Tf 

you firjd younself in this room three or four months down the road... getting tried for first dcgixx homicide, arc you 
going 10 bs Mirprised?” Christopticr icplLcd (hiii he did nul know, that \i wai possible, but ho did not “know'whajl'a * 

going jor hi!iippcnL”|'i;irial copnw:] iaiear eraphuaiited this cxchniiec during dosiiiK ar*utnenis, lellJlng (he Jury that (bey " i || ■: 3 
mm “being Mkcd to swallow a Icjsal fiction on the question of whether or not Christopher... is getting anyihing ::: I'l; f 

for loiii!|:| (Jf jpg , and. that It was up, (o (ticfn to- decide If Cltristophcr had "an cKpectation in his hend of whul he is in- 1 > j iiiiil |ii li III |il j i 
heipe aitidi saving thej^-liliithf thIaiiiB/*’. ^faiti:.. | ^ ^ 
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Sliii 












iiiK'! !!■#?!>'''lift 

ih'.i:' U‘. 'l!'.;.; 


I'iiiii;:!' ti 


As suoh, the dnCbodaot aaDnat pfovail unless he pcovidcs substantial, credible evidence of 
his most serious clnim: that a deliberate Bratfy ^lalioii has occurred. Bracfy v. 373 

U.S. 83,87 (19d3); Caam<mmaifh v. HUl, 4S2 Mass. 704,715-716 (2000) (prosecutor violated 
by teiliiig to disclose’loose agreement'* with witness to dismiss or reduce pending 

182 Mass. 166,176-177 (198(0 (iwosccutoir whom 
arrangement with witness’s attorney Ibr jfbvorable treatment has duty to disclose same under 
Brady). Because the Brady determinadom constitutes the erux of the analysis as to whether 
Christopher’s changed testimony casts any real doubt on the justice of the defendant’s 
conviction, a single finding settling both questions is set forth below. 

//. Credibility qf Afieged Brady yiotation 

1 1 ii When viewed in the conteKt of prior proceedings betore this jurist, the defendant’s 
evidence of a secret agreement tacks credibility and does tH>t raise a real issue meriting an 

1 

evidentiaty' hearing. The allegaiion of a secret agreement was raised and extensively explored on 
the record during pre-trial proceedings, The defendant filed a motion in limine for its production 
accompanied by the affidavit of an uttoniey unrelated to the ca.se. The unrelated attorney attested 






I'l'l' 




iiiiiii, 


yi 

I 



that during Treefon’s trial, which preceded the defendant’s trial, she had overheard an assistant 


district aitorney discussing Christopher's testimociy with a Itiird party and telling the third parly 

I: 

going to fccoivt! tt reduction in his charges to second degree murder. 


[;l?l 


In response to the motion, this jurist inquired of tlie prosecutor as to llie existence of any | ''' 


secret agrecjnent. Tlie jMrosecutor specifically denied, while on record before the court, the 
existence of any undisclosed promise, reward or inducement, The prosccutLw staled that the cmly 
agreement in place hud been previously disclosed in Treefon’s trial atni to the defeitdant’s 


ooiuisel . The prosecutor stated diat this disclosed agreement was explicitly limitexi to not using 


n;' n'l ini 

ill!: M 


if!'. 


•'V' • ‘i'-!' 

.;:E >;.■ 




' it 

9 : 


i» 






























































































































































































Cinito^^ Police arainathim m fliture pfoceedingBU 

pppllili'iillir'ts* It ■■ ■*' 

exc^inllwiiist^^ Tliisjiirist*ainqpriiy ooUieaul^eot waaiMtcunioiyar^^^ 


inwl Bsauxat^ aod thepulfi^ validity of the statement that Christopiher ww 


I ^ ^ g**”* ' r mummm ummitr ^wux'utw Tvuu.uaBi^ vjl *7 wnn 

ii ' . ' ■ ■ 

3ei3tnid**|^^ were diieotly qiietied and denied by the proseoutor.^^ The pn:>se<3utQr''s 
|l||i||jg^ apeciflc^ cpedible» and repeated, denials satisfied this jurist that no secret agreement existed. The 


pi|pi|l|P . ; ,. - ’ 

iiil 'I I I prosecutor’s credibility is not diminished by Christopher^s recent civil testimony asserting the 
||jjj||P^^^^ and this jurist sees no reason to repeat what would be a nearly identical inquiry' of the 

I i 11|' I :|; prosecutor in a separata evidentiary hearing on this motion. 

ll iiilliililli'recent testimony occurred in the context of a civil wronglu] death action 


i IIIII brought by his aunt Itene Mnnoloules on behalf of the victim’s estate.'' Thei victim’s estate^ 


ip; compriised largely of the disputed inheritance from his mother^ was bequeatliod to Irene and 
Jillllll' in equal shares. In the civil action, Irene sought extensive damages on behalf of the 

P111 ll Ii lllitlihi IgNM dhiristophef; Tlree^on, and die defendant, llius, the outcome of the civil trial 

i^ly Milf ill iriili . .1 .. Jl. . #-111, '-.a. - , . ■ # .. * 1 » , i ■ 





. In these 




'i ^, ■■ - •: li; 

circumstances, Christopher had a substantia] motive to protect his femily’s financial interests by 


ill hIi i K.i«l.yow are |!{«ii?ii|iJSiecori(l farihb?'* The |it'Ciit«cuccr: 

I I I |:;||il|ilpidplN|ciiili^ This Jurisi fiiirlher (|ii«:stkm«il the prvvcciucr >w Ic "'tliiii iliMCi 

^ p f ' ; I iliili on ADA aiMoriUlg to Attorney McLau^lin scenns io know this kid is getting n second out of tkiit ouse:" The 
liilllliillllpli^ .Buti O^n: jf it was, that would iuivc to be Gominunicated to Chrislopber:.,.,,. And 




iiiiiiiiiiigii 


'a not flic caso.” For linal clarification, this jurist 
Ihiistofdicr] or his lawyers?'^ Hie prosecutor replied 


yl2S|:CiVi3S1fS. 






























































































































































































































































































































































































10 be^ Ms ftillier and thousM ’’deaerved to win." 

■!l.lM;i[|ii:;illlinii. » r . 1 ’ ....< I'n n; 




crnliMliljr ih diminialud by znora than just his motive to tie—the oontent 


' IF' 

and Duuiner of his statements fiiitfaer undercuts any suggestion of their veracily. Hjb testimony 
WfSlMjng llld alleged og^neinco^ to anmkl a life seolieiice was suspiciously vague. I He oflfeis^m 


detail as to when such agreement was communicated to him or his attorneys, udiich peiaon at (he 
I! .District Anomiw^s Offloe made the communicatioD, or what form the communication took. 

I" ,j!h" #1 '.i ■! 

'i I Mofeover^ he provides no explanation as to why he would have concealed this agreement until 
11 the eivil trial, while repeatedly testifying that there was no such agreement before the grand jury 
il and at the trials of Treefbn and the defendant. 

; I |; j| j|.| j' I jl|l| Ofial. blf|W to the cmdlbility of Christopher’s civil testimony comes from the telling 
I "silence that follows it. The defendant has not provided any evidence that Christopher has 
I'' reiterated his claim of a secret agreement since the conclusion of the civil proceedings, nor has 
] hi^ provided affidavits from Christopher’s attorneys confirmhig its existence and providing 

I details of the relevant cornrniinications which would permit die court to ferret out such an 

' ' t : ^ 

. agreement- "Given (a witness’] two sworn slatemenis that no plea agreement existed, (he 

absence of countervailing affidavits from tho.se in a position to know the (ruth regarding the 

| j|i' ii.|j.'|i| ijli ' if lit" !| ‘ f :l| |l| lllj; : : |il' : li " Ibti 

lIxillttM bf fli agreeiliiiielit suppKnta a determination of a lade of credibility." CommonweaU/t v. >' 

|i Raymond, 450 Mass. 729,734 (2008) (letter of cooperating codefendant witiKss claiming secret 
|||||||liay|llpl^ evidence in absence of affidavits fknn witness 


l;,, and attorneys to warrant evidenliaiy heming or require allowance of motion for new trial). Cf. 


of undisclosed agteeirienl Ibr consideration bolstered by" 


If 'Sitei^ 


_ llpl _ : |f ' 

pII arridavit oi witness s counsel detailing c 


content of pretrial ooinmunications with prosecutor).' i m* 
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In short, ifai» juiist oonoludes iheU Christophier*s civil tesdmony regaixilng an informal 




agreement was aconvenient fUsehood, a Iranapecent device fketlngly employed to protect his 


Cnmily'a finflinolal inteieati and oastaalde once Tteefbfiwaa secure from civU liability. The 


m 


ii Jr 


nmasningevidmee anbmittedby the defrtufaot in support of the claimed Brady vioMoo is weak 
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s subsequent gdliy plea Idmaashiuighter, and certain si 
of counsel during the plea hearing. 

Without more, the fret of the Commonwealth’s sub5oq\ient disposMon of a witness’s 
pending charges through a change of pica with a fevorahle agreed-upon sentence does not raise a 
defendant’s claim of an undisclosed cooperation agreement beyotMl mere “suimisc.” 
Commt^ealtk v. Schand, 420 Mass. 783,792-793 (1995). See Hill, 432 Mass, at 708,711- , 
|P||lj,l IFhe diaim does not rise to firmer fooling with the addition of counsej^s statements 

(lie plea liearing. 

I i! - t 

1 1 |iii 'fhe defendant argues tliat the existence of the secret agreement is proven by tho 
|i prosecutor’s statement to the plea judge that ”no discussions concerning a change of pica were 
I ever openly discussed at all until after the completion of (he trial of Robert Upton” (emphasis 
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'i* Ttic ddendont ,relies on /M for the prajMsition that tlie Commonw«it11i'& post-testimony reduction in charges for 


'*irit||cnli£|| 3llip|poKt( foe] Iho «!iKis|iciliCO ofau agreeniefiit.” MUi, 432 Mass, at 712. In HiH, thexe was 


bveiwliielliinliig evidence of the exiiiiiieJKebfan imdlrckwied cooiKratlon sgraement apan fioo) the witness’ nduced 
cfiiitges: tiie prosecutor testified u( the witness' plea heaiiog that she (ukl the witness "thiil llie (luid pro ijuo w»s ’if 
you cooperate we will (ako it into oonsidcratiofi'”^ and (he witness’ couascl submitted an affidavit and testimony 
dotal If lig speeiflc eoitversatlons between hlmseJf and the prasecuitcHr wtiere she assured him the witness’ charges 
would be i^u|3p«d. Id, at 708,711. MonM>ver, the iliH court's analysis with respect to dw reduction In charjtes turns 
on TaotG which diverge from the case at bur. The //r^/witness admitted to the clemcots of his pending cliarges during 
his testimony in the derendant’s trio I, and police had other, overwhelming evidence of his crime. Id. at 712. Here, 
Christopher did nol admit to any of (he elements of the pending first degree murder charge which he later avoided. 
Indeed, he extensively testified to his own lack of intent to kill the victim or steal anything fiocn the home, ns well ns 
his attempt to dissuade tlic defendant from carryir^ out tin: niutder shortly before it occurred and his prior acts to 
||flrufliltt cMi|r «ll^ on cli« victim’s tilb. Moicover, the Commonweaith could not use that testimony or his prior ,.. 

in a stibsiKpiuut It!1«|, by operation of (he express aigreemeiii wlikli was lepeatediy disclosed by 'fl 
|lirii|| ]|iin!|l^ defense counisel nind this coarl. Witlionl il»h, the Cornnioiiwcakh had little niorethan ^ 
ilffv|di|liiffi! t||Dd the defendant's statements to police (hnt Ik drove Christopher to the vietmi's huMV^and 
ejilfiisstiig. Ip ihflrt^ despite flic defendaiM,i|{B)i^iye quoUitk^ 
i||diits'i(liitCopiibi'weulth’B position.'' ft ^ '/i 
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plea oounsel that the 


"ijii III it 

liii lit 


ik^Mn, pleg:'fe(ftiiiad’s comnkcnt cannot fiiiriy be taken in isolationf and ntti8jt,;;i 


i}liCi!ji<|!|if]b|p preceding statcmeiits. The commeiit followed an 

bn of file pfbsecutor ’s "tBk[ing] vciy seriously” several threats against 


illlililiiiil 


I’lllstlgatih^lPI^ of [Christopher] to his present plaee of 


aiaiiii. 


'npjs|:||i|;|ik||r‘i|M reftaonced by plea counsel was the prosecutor^ s 


In .|| inij| i)g|l pkriptbpher's transfer to a safer facility, 'fhe 
" ||| pi; I ai |t J ppnires tlie conclusion that plea counsel was, 
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agreement just momeaits'!after;ii 
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to the court. 
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llflU jl^meiu that Clnl!^phS||| 11 


of the stHtement 




























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































t^commcMialloii: *'[ ask fb(r soma ooflusidexatioi^ mom than ^ot (he State as (sic) emmierated for 


yovLf to show that he’s—lie’s getting some quid pro quo.. .** No such judloia) oonsiderBtiaQ 
to itquired aa foe defoidont foe Commonwealfo was bound by and adher^ 


whether newly discovered or previously available^ credibly supports the defendant’s claim that ‘ II 
the prosecutor deliberately violated his duty under Brmfy by concealing a secret agreement to 
reduce Christopher’s charges in exchange for his testimony, and failed to correct false trial 1 1 
testimony on that subject by Christopher. 

, ///, nfateHalifyeflH^eacHmeniEviifeuee 
pj t"| Ih||S filled to meet his burden as to newly diMi^red earidionc® of 
% secret coopeiatjon agreement, Clrristopher’s testimony in the civil trial still stands as 
Impeachment evidence undermining the credibility of his testimony at the defendant’s trial. 
Recantation of testimony by a witness “warrants ‘serious consideration from the motion judge.’” 
Cofffmomvea/fft v. Jams, 432 Mass. 623,632 (2000), quoting Commonwealth v. ffa/.3fon, 377 
Mass. 814,837-838 (1991). “While newly discoveied evidence that tends merely to impeach the 

t 

c|Bdiiibil|^ ola wi|l n|t oifjdln^ly be the basis of a new trial, a new trial may be 
pp|iiy depends on iie testtmoiiy of a single witness and 

the newly discovered evidence contradict*! that testimony.” Comfmrtwealfh v. Drayton^ 479 

Mass. 479,490 (2018) (internal dtaiions and quolatioiis omitted). 'Diis is not tlie case heie. 

a 

First, the Commonwealth's case did not wholly depend on Christopher’s testimony. 
Excluding Cliristo|>hcr's testimony completely, the Coiiuuonwealtli still presented Laird’s 
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the defbndaDt’t slatefiiieal to police adcuttii^ he drove tQ llie lo«ti^oii 0^ 

'■ ifelllljl " ; , 'i ll ' I I . : , " ' 

Ghnstopber, the fbseosDo Dfitoliii^ of the inuidier weapon to the hfuidgiun 

defendant only hours before, O’Malley^s tesUmociy regarding the defendant's poasessiOQ and 


the victim’,^ «.d the 4e(sadam>. l«a n>e«i8e J| i iji 




,we 5 > W|”i,|i|| 


[his] brotber-in-Jaw** and would know more “at 10:00 e.m ” In this jurists estimatiorw this web rl | 

. i’il 

of evidence was strongly persuasive to the jury. 

Second, Christopher^s civil testimony did not contradict his trial testimony on (he subject 


of the defendant’s involvement. I'o the contrary, Christopher’s civil testimony specifically 


affirmed the defendant as the shooter, and did not claim any gaps in present memory as to the » 

a ■■ : * ,.I'Ill's li' '"li'V 


dl{efi|nda||t*l actions.’I Ftuthei!;, although Christopher repeatedly volunteered that ho liad no il i |il|| || !.,r. 

ir Ill "i‘ s:il i ' I S:*!. 



Ijjlj: ‘ :i!;' 

present memory of conversations with or actions by Treefon to which he had previously testified, 
he deftly and consistently reftised to disavow any portion of his prior testimony at the trials of 
Treefon or (he defendant, except on the subject of an alleged secret cooperation agreement. 

Thus, the only recantation in Christopher’s testimony was on the subject of his motive to testify: 
he recanted his claim that he was trying to “do tiie right tiling”, and admitted lie was trying “to 




ivluiia! 






” During civil cross-cxaminiUioB, Tnscibii's coumol asked “So it w«s either you that pulled ttve trigger, or it was 
(tohen IJplon that piilled li»e lyisgur, corrccl?'' CiiTlatophcr rasjxwided “(l wa* R<ih«rt 11pton.” 

M •'I* ___ 1. . .a I. I__ . .1 


Ireeforra vuunwt !ttk«d ‘*Voiji awknowledijte iliat iltai wa* your lesiiintwo', correctr' ciirl.ttophcr siawil ‘‘Yea. * 

V«,” Cfflinsel liskwt "But you do nut iicknowledgc th« that is llw lnnh, do yoti?" Christoplwr nM.jwjided " Pm not [ 

^iiig!« admit ii> pwj uxy. but fliai’s -- is ilnrt whin ytui ’re asking me to? Because no. icmi wiis ilie trtith.” Counsel 
asked "Arc you saying that that was the tmth back then'*"’ Christopher answered “Yes ’’ Counsel asked "Are you 
saying that your father waa implicate - was involved in this murder?" Christopher responded "That's what it savs,** 


jHwivi T^-ua LiLTviYt.^ iiL 11119 iiiuluvi I f^nriBiopfici rc^ondoa i Hal s what il s 

Counsel priaaed "J understand what that soys, but arc you saying that to this jury right now'?*' and Chibtopher 
raspouded "Ves,'' Coint$ie|i^ed “You ane saying tliatf and Christopher returned “Tliat's what it says." Coi 


Counsel il 


- - -si- --j iiiu a njjui Ji V-^lUiaOl i ^ ' 


vliMriifiiwd IJwl,yhh clJIt rcun^inbw 

■ I'i: i!t;4 III I,... 11:1 
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In lhisJwlM'8 view, Chdetopher’a dMQcanor at fli6 ddfirndaot’s trial, and hia 
^ -tr |i . . , ■ 

casthig Ufnaelf as repeatedly trying to save his uncle and ^‘do the right thing,” had already raised 

significant questions in the jury’s mind as to bis motive to testify. The oeoteipieoe of the defense 




the crime on the defendant to servehia^ own aelf-| ;f 

I'l • '1 I * ' 'll I' yM''' 

effectively ehalleiuied Christonber’s assertiiDiu ttw II 


was only an unwilling victim of bis fether and uncle’s manipulation. This jurist also instructed 
the jury to weigh the motive of a witness to testify and to consider whether “a witness has or 
hasn't been promised anything, or whether that witness in the witness’ mind expects some 
reward or something in return for their testimony.” Thus> the addition of the civil testimony 
would be merely cumulative of ample impeachment evidence, and would not add much to the 
JUik’ijiCiiiinli ok hijs testimony in light of the other independent evidcocc of the 'li I |i 


defendant’s guilt Commamvealth v. Toney, 385 Mass. 575> 581 (1982). tlit 

In sum, this jurist concludes that the defendant has not provided suflicient, credible and 
material evidence to cast any real doubt on lire justice of his conviction, or require an evidentiary 
hearing to fimher explore his claims. Commonwealth v, LaFaille, 430 Mass. 44, 55 (1999). 


Accordingly, the defendant's motion for new trial must be DENIED. 


























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































